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RESUMEN

La presente investigacion, parte de la preocupacion que se tiene debido a los
casos que se han conocido de parejas que por diferentes causas no pudieron
llegar a procrear directamente a sus hijos, y tuvieron que acudir a terceras
personas en la busqueda de auxilio utilizando alguna técnica de reproduccion
asistida como lo es la subrogacién gestacional o mal llamada “vientre de
alquiler” o “madre contratada”.

Dentro de nuestro pais resulta ser un tema preocupante; toda vez, que no existe
un ordenamiento juridico especializado que regule las técnicas de reproduccion
asistida, por el contrario solo existen leyes dispersas a pesar de lo necesario
gue resulta una ley especifica. Es por ello que nuestra investigacion se ha
realizado bajo el enfoque cualitativo, con un disefio no experimental, a efectos
de estudiar situaciones ya existentes, no provocadas intencionalmente por el
investigador y que han sido reforzadas a partir de los resultados obtenidos
durante el proceso de investigacion. Se tuvo como objetivo general: identificar
cuéles son las implicancias juridicas de la subrogacién gestacional en el
derecho de familia en resguardo del Interés Superior del Nifio. Se tom6 como
base principal de andlisis nuestra Constitucion Politica de Estado y asimismo
el articulo 7° de la Ley General de Salud N° 26842. Por otro lado las técnicas e
instrumentos de recoleccion de datos que se utilizaron fueron la entrevista, el
analisis de documentos vy la legislacion comparada. Para finalizar se pudo
concluir que una las implicancias juridicas que surgen dentro de la subrogacion
gestacional es la determinacion filial como vinculo legal, de una realidad
biolégica presunta, asi como también los dafios ocasionados al desarrollo

integral del menor ante la falta de identidad con sus origenes.

Palabras Clave: subrogacion gestacional, derecho de familia, derecho al

proyecto de vida, Principio del Interés Superior del Nifio.



ABSTRACT

The present investigation, part of the preoccupation that is had due to the cases that
have been known of couples that for different causes could not get to procreate
directly to their children, and had to go to third persons in the search of aid using
some technique of assisted reproduction as it is the gestational subrogation or badly
called "belly of rent" or "contracted mother".

Within our country it turns out to be a worrying subject; At the same time, there is
no specialized legal system that regulates assisted reproduction techniques; on the
contrary, there are only scattered laws, despite the need for a specific law. That is
why our research has been conducted under the qualitative approach, with a non-
experimental design, in order to study existing situations, not provoked intensionally
by the researcher and that have been reinforced from the results obtained during
the research process. The general objective was to identify the legal implications of
gestational subrogation in family law in order to safeguard the Higher Interest of the
Child. Our Political Constitution of the State was taken as the main basis of analysis,
as well as article 7 of the General Health Law No. 26842. On the other hand, the
techniques and data collection instruments that were used were the interview, the
analysis of documents and comparative legislation. Finally, it was concluded that
one of the legal implications that arise within the gestational subrogation is the filial
determination as a legal link, of a presumed biological reality, as well as the
damages caused to the integral development of the minor due to the lack of identity

with its origins.

Keywords: gestational subrogation, family law, right to life project, principle of the

best interest of the child.

Xi



