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RESUMEN

Durante el primer gobierno de Alan Garcia se promovid la contratacion bajo la modalidad
de Servicios No Personales, desconociéndose y vulnerandose de una manera u otra el

derecho a un trabajo digno, derecho consagrado en nuestra constitucion.

Tras 20 afos se corrige esta deformacion del espiritu de las leyes laborales mediante la
8 p y

promulgacion del D.L. 1057, "Decreto Legislativo que Regula el Régimen Especial de la

Contratacién Administrativa de Servicios”". Sin embargo, no obstante, se trata de una

mejora, no constituye una solucion y ajuste completo a las normas laborales.

Ello se explica por el origen o las finalidades que persigue dicha norma. A nuestro criterio,
tiene su origen en las obligaciones emergentes del Tratado de Libre Comercio suscrito

recientemente con los Estados Unidos de Norteamérica (TLC).

Efectivamente, es necesario tener en cuenta que el Tratado de Libre Comercio ha generado
que se implementen algunos mecanismos legales que superen la precariedad laboral y asi se
acredite una competitividad ante las exigencias de su implementacion, dentro de esa
precariedad precisamente se hallan los scrvicios no personales; que en esencia eran
contratos de trabajo, donde se limitaban y restringian derechos laborales. Dicho de otra
forma, para que se ejecute este TLC, es necesario que el estado peruano regularice su
ambito laboral en los lineamientos establecidos tanto por la Organizacion Internacional de

Trabajo (OIT), y la propia constitucion de 1993.

Es propicio sefalar que, el Decreto legislativo N® 1057 es de aplicacién a toda entidad
publica sujeta al Decreto Legislativo N° 276, Ley de Bases de la Carrera Administrativa y de
Remuneraciones del Sector Publico, y a otras normas que regulan carreras administrativas
especiales; asimismo, a las entidades publicas sujetas al régimen laboral de la actividad
privada, con excepcion de las empresas del Estado; estando vigente por mandato expreso al
dia siguiente de su publicacidn en el Diario Oficial "El Peruano”, es decir desde el 30 de
Junio del presente afio; salvo lo concemiente al seguro soctal que regulado en su articulo 6
numeral 6.4.

De la otra parte, tenemos a los servidores publicos que son aquéllos trabajadores que
prestan servicios al Estado en calidad de dependientes y sujetos a la carrera administrativa,
la misma que se divide en grupos ocupacionales. El grupo emocional es cada una de las

clases de servidores publicos en cualquiera de las entidades de la administracion publica,

comprendidos en la carrera administrativa.
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Son: “Personas que en condicion de sabordimcion mabagan al seevicia del Patado,
descmperndao una Eibor de cardcter profesional, 1cenico o auxilie, de nemera contino,

pernenente y semunerada”,

Fginten alpoas dependencian catales que i bien son pablicas, cnpero o répimenal coal
estan sujetos sas ieabajadores ex el del eéppmen prvado al como mcede e el Poder

Judicial,

Siendo el Poder Judicial wer de Bas netivnciones emblensdnican del Paeado y uno de log
pilares de b el contea by corrapaidar, win cimlargo el conplomerado de regimenes
existentes dentro deenta institacidn, Tace que oclom veces eston objetivon se vean
disminuidon por B precariedad de los vepiimenes en los que ge encaentean sos rabagadores

y cuyan desipraldades saltan a Loviser en et mvestigpeion,
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ABSTRAC

During the first government of Alan Garcia the contracting was promoted under the
modality of Services Not Personnels, not being known and the right being damaged by

some means or another to a worthy work, sght dedicated in our constitution.

After 20 years there is corrected this deformation of the spirit of the labor laws by means
of the promulgation of the D.L. 1057, " Legislative Decree that Regulates the Special
Regime of the Administrative Contracting of Services ". Nevertheless, nevertheless, it is a
question of an improvement, does not constitute a solution and complete adjustment to

the labor procedure.

It explains for the origin or the purposes that the above mentioned norm chases. To our
criterion, it has his origin in the emergent obligations of the Agreement of Free Trade

signed recently with the United States of North America (TLC).

Really, it is necessary bear in mind that the Agreement of Free Trade has generated that
implement some legal mechanisms that overcome the labor and like that precariousness
one accredits a competitiveness before the requirements of his implementation, inside this
precariousness precisely the not personal services are situated; that in essence were
contracts of work, where they were limiting themselves and restricting labor laws. Saying of
another form, in order that this TLC is executed, is necessary that the Peruvian condition
regularizes his labor area in the limits established so much by the International

Organization of Work (OIT), and the own constitution of 1993.

It 1s propitious to indicate that, the legislative Decree N © 1057 is from application to any
public enwty subject to the Legislative Decree N © 276, Base law of the Administrative
Career and of Remunerations of the Public Sector, and to other procedure that regulate
administrative special careers; likewise, to the public entities subject to the labor regime of
the private activity, with exception of the companies of the State; being in force for
mandate I express the following day of his publication in the Offigal Diary " The Peruvian
", that is to say from June 30 of the present year; except the relating thing to the social

insurance that regulated in his numeral article 6.4.
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Of another part, we have the public servants who are hard working those that give services
to the State as salesmen and subject to career administrative, same one that is divided in
occupational groups. The emotional group is each of the classes of public servants in any
of the entities of the public administration, understood in the administrative career.

They are: " Persons who at condition of subordination are employed to the service of the
State, recovering a labor of professional, technical or auxihary character; in a constant,

permanent and remunerated way ".

Some state dependences exist that though they are public, however the regime to which his

workers are subject is that of the private regime as happens in the Judicial Power.

Being the Judicial Power one of the emblematic institutions of the State and one of the
props of the fight against the corruption; nevertheless the conglomerate of existing rate
inside this institution, does that often these aims see diminished by the precariousness of
the rate in which his workers are and which desigualdades jump at sight in this

investigation.

Juan Carlos Tenazoa Luna
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