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RESUMEN

El analisis de la presente investigacion, se desarrolla como consecuencia de la
incorporacion de la acusacion alternativa o subsidiaria establecido en el inciso 3 del
articulo 349 del Cddigo Procesal Penal, la cual establece que el fiscal tiene la potestad de
efectuar el requerimiento de la acusacion con mas de una calificacion juridica sobre un
mismo hecho, para que luego en juicio oral el acusado sea condenado por cualquiera de
las pretensiones postuladas por el fiscal, esta manera de actuar ha generado diversas

posiciones unas a favor y otras en contra.

Es por eso que he planteado analizar la acusacion desde sus origenes histéricos hasta su
tratamiento hoy en dia, entonces se entiende que la acusacion es la pretension penal que
busca la condena del acusado que fue objeto de investigacion.

he realizado el estudio de la acusacion alternativa o subsidiaria, encontrando sus origenes,
conceptos, su tratamiento en la legislacion comparada, concluyendo de esta manera que la
forma de acusar consiste encuadrar un mismo hecho en mas de un tipo penal para que asi
pueda asegurar la condena del acusado; ya que, si no se logra condenar al acusado con la

pretension principal, se buscaria condenarlo con la acusacion alternativa o subsidiaria.

Finalmente, he analizado la acusacion penal desde una perspectiva Constitucional y de las
garantias penales, identificando los principios y garantias constitucionales como
parametros de toda acusacion fiscal. Arribando a la conclusién de que el requerimiento de
acusacion fiscal que contiene pretension principal, alternativa o subsidiaria, no es

constitucionalmente valido dentro de un Estado de Derecho.

Palabras Claves: Ministerio Publico, Acusacion Alternativa, Imputacion objetiva,

derecho de defensa.
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ABSTRACT

The analysis of this investigation is developed as a consequence of the incorporation of the
alternative or subsidiary accusation established in subsection 3 of article 349 of the Criminal
Procedure Code, which establishes that the prosecutor has the power to make the request of the
accusation with more than one legal qualification on the same fact, so that later in oral trial the
defendant is convicted of any of the claims postulated by the prosecutor, this way of acting has

generated various positions, some in favor and others against.

That is why | have proposed to analyze the accusation from its historical origins to its treatment
today, then it is understood that the accusation is the criminal claim that seeks the conviction

of the accused who was the subject of investigation.

I have carried out the study of the alternative or subsidiary accusation, finding its origins,
concepts, its treatment in comparative legislation, concluding in this way that the way to accuse
consists of framing the same fact in more than one criminal type so that it can ensure the
conviction of the accused; since, if it is not possible to convict the accused with the main claim,

they would seek to convict him with the alternative or subsidiary accusation.

Finally, I have analyzed the criminal prosecution from a Constitutional perspective and from
the criminal guarantees, identifying the constitutional principles and guarantees as parameters
of all prosecution charges. Arriving at the conclusion that the request for a prosecution that
contains a main, alternative or subsidiary claim, is not constitutionally valid within a State of

Law.

Keywords: Public Ministry, Alternative Accusation, Right to defense and due process.
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